
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/GA/1080/2000/JM 

In the complaint between: 

 

Alan David Milne Complainant 
 

and  

 

AECI Limited First Respondent 
AECI Pension Fund Second Respondent 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged in terms of section 30A of the Pension Funds Act of 1956.  

The complaint relates to the complainant’s entitlement to purchase additional 

pensionable service in respect of a period of prior employment, and the liability of the 

employer for loss caused by an alleged negligent misstatement in that regard. 

 

2. Although the complainant was employed by the AECI Engineering (Pty) Ltd, a 

subsidiary of AECI Limited, he has cited AECI Limited as the first respondent and his 

employer.  Neither respondent has challenged this, presumably because AECI 

Engineering (Pty) Ltd ceased trading in 1999, and it appears that the first respondent 

without expressly saying so has assumed the obligations of the erstwhile employer. 

For the sake of convenience the first respondent shall be referred to herein as “the 

employer” and the second respondent shall be referred to as “the fund”. 

 

3. No hearing has been held in this matter and in determining the complaint I have relied 

exclusively on the written submissions of the parties together with the documentary 

evidence furnished by them.  Both the employer and the fund are represented herein 



 Page 2 
 

by Mr Louis van der Walt, the Manager, Retirement Funds of the AECI Group. 

 

4. The complainant was employed by AECI Limited from September 1969 until July 1974. 

 On leaving his employment he was paid out a withdrawal benefit in terms of the rules 

of the fund.  Full details of his employment history subsequent to that date are not 

immediately apparent from documentation provided. However, it is clear that during 

the 1980’s he worked for the Anglo American Corporation. 

 

5. During the course of early 1988, the complainant commenced negotiations about 

possible employment with AECI Engineering (Pty) Ltd.  On 12 April 1988, the 

complainant addressed a letter to Mr G S Cleminson, at AECI Limited.  The relevant 

part of the letter reads: 

 
Firstly, AECI would like to fill this post as quickly as possible and I, on my part, will attempt to secure 

Anglo American’s approval to join AECI at as early a date prior to the 1st June 1998 as is possible.  I 

confirm that I shall endeavour to obtain Anglo’s reaction to this proposal during the current week, i.e. 

by Friday, the 15th April, and to let you know by no later than the following Monday, the 18th April 

whether Anglo agrees to this in principle. 

 

I appreciate the urgency to fill the post due to AECI’s concern to produce the basis of a cost 

engineering control system prior to issuing tender documents to possible management contractors.  

Should Anglo prove agreeable, I should like to join AECI’s project team on the 1st May 1988, subject 

of course to all other arrangements having been made.  These arrangements would, of course, 

include AECI’s formal offer of employment and my acceptance of the same. 

 

There are, as we discussed this morning, a few matters which I should like to review with your 

Personnel Department before I could accept any offer from AECI.  These matters, inter alia, include 

the transfer of existing pension rights from Anglo American (which Anglo has told me can be 

arranged) plus an arrangement in terms of which my previous service with AECI from 1969 to 1974 

can be considered in the calculation of ultimate pension benefits. 

 

6. Subsequently, an offer of employment was made to the complainant by a Mr 

Gassauer, the Group Engineering Manager of AECI Limited under cover of a letter 
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dated 26 April 1988, the relevant part of this letter reads: 

 
Dear Mr Milne 

 

We refer to the recent interviews with Mr GS Cleminson and myself and have pleasure in offering 

you a position in our organization as a Cost Engineer (Grade 10) in AECI Engineering Department, 

working initially on the Synthetic Fuels Project. 

 

Your commencing monthly basic salary will be R5,769.23. In addition you will qualify for Staff Bonus 

at the rate of one twelfth of basic salary paid during the year.  On this basis, your gross rate of 

remuneration paid during the year.  On this basis, your gross rate of remuneration will amount to 

R75,000 per annum.  Although the bonus is normally paid in advance with November salary each 

year, payment is subject to your remaining in the employer of the Company until the last day of such 

year.  Your progress will depend upon your performance and will be reviewed regularly. 

 

AECI will purchase your present company car from Anglo American Corporation and you will retain 

this car for your personal use under the conditions of the AECI Car Scheme. 

 

In accordance with our Staff Leave Regulations, a copy of which you may have on request, you will 

be entitled to 20 working days leave per calendar year. 

 

You will find enclosed a copy of the Company’s basic Conditions of Employment, with which you are 

required to confirm on taking up a position with us. 

 

In terms of paragraph 2 of the Conditions, your employment is conditional upon the production of a 

medical declaration of fitness acceptable to the Company.  You will appreciate that this offer is not 

binding on the Company until such time as you have been medically accepted by the Company’s 

Medical Officer. 

 

You will be required to participate in a Group Life Assurance Scheme contributing at a rate of 0.5% 

of pensionable emoluments, which will be deducted monthly from your salary.  Details of the benefits 

of the Scheme will be provided on request. 

 

You will be entitled to transfer your Anglo American Corporation pension to the AECI Pension Fund, 

subject to the approval of the AECI Pension Fund Trustees. 
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Your previous AECI service and your Anglo American Corporation service will be taken into account. 

 

7. It is apparent from the correspondence that the complainant was interested in an 

arrangement in terms of which his previous service with AECI from 1969 to 1974 

would have been taken into account on the calculation of his pension benefits.  

According to the complainant, prior to receiving the letter from Mr Gassauer he was 

phoned by Mr Cleminson who told him that such a buy-back was not feasible in terms 

of the AECI pension fund rules.  Hence the complainant claims to have been 

somewhat surprised when he read in his letter of appointment that his previous AECI 

service would be taken into account.  He understood this to mean that the employer 

had acceded to his wish to repurchase his previous company service on terms and 

conditions to be specified.  He further maintains that his interpretation was an 

important factor in his deciding to accept the offer of employment.  

 

8. After taking up his new position, the complainant engaged in discussions with the 

personnel department concerning the recognition of his previous AECI service.  This 

resulted in an exchange of correspondence between the complainant and Mr LJ Greef, 

the personnel manager.  In a memorandum addressed to Mr Greef dated 8 July 1988 

the complainant sets out his understanding of the position as follows: 

 
In a conversation with Mrs Korff in her office on Thursday, 23rd June in which I asked for certain 

deductions to be made against my monthly salary, I casually mentioned that AECI had agreed to 

restore to me the full pension benefits associated with my previous service from 1969 until 1974.  

Mrs Korff was surprised by this comment and stated that I appeared to be incorrect; AECI had 

assented to consider my service from 1969 until 1974 only for any service award.  As this was a 

surprise to me and at odds with my interpretation of what was stated in my letter of appointment, I 

should like to set out for you, as clearly as I can, the sequence of events which culminated in my 

accepting Mr Gassauer’s offer. 

 

My first discussions with AECI’s Engineering Department were on the 12th April this year when 

Messrs Cleminson and Norton told me of the AECI Synthetic Fuels Project and my possible 
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participation in the management team.  We discussed various facets or this scenario and that same 

day, I wrote to Mr Cleminson to set down on paper the points we reviewed.  I should like to quote to 

you one paragraph from this letter which is pertinent to the question of pension rights.  In this letter, I 

stated: 

 

“There are, as we discussed this morning, a few matters which I should like to review with 

your Personnel Department before I could accept any offer from AECI.  These matters, inter 

alia, include the transfer of existing pension rights from Anglo American (which Anglo has 

told me can be arranged) plus an arrangement in terms of which my previous service from 

1969 to 1974 can be considered in the calculation of ultimate pension benefits.” 

  

What I had in mind was whether I could repurchase my previous service with AECI and Mr 

Cleminson undertook to discuss this with the Personnel Department.  A few days later, Mr Cleminson 

phoned me to say that such a “buy-back” was not feasible in terms of the AECI rules.  This I 

accepted and dismissed the matter from my mind. 

 

When I received the proposed letter of appointment on 27th April, I noted the following two 

paragraphs with interest.  The two paragraphs read as follows: 

 

“You will be entitled to transfer your Anglo American Corporation pension to the AECI 

Pension Fund, subject to the approval of the AECI Pension Fund Trustees. 

 

Your previous AECI service and your Anglo American Corporation Service will be taken into 

account.” 

 

In the context of my previous discussions with Mr. Cleminson on pension rights, I interpreted the 

paragraph in Mr Gassauer’s letter of appointment in which mention was made of my previous AECI 

Service’s being taken into account as meaning that AECI had, unexpectedly, agreed to restore these 

pension privileges to me.  This interpretation I believe to have been a reasonable one and was 

reinforced by the content of the previous paragraph dealing specifically with the transfer from Anglo 

American of its pension obligations to me. 

 

I must add that this interpretation was an important factor in my accepting Mr Gassauer’s offer. In my 

letter of acceptance, dated 29th April 1988, I commented: 

 

“I should like to express my appreciation to AECI in agreeing to accept the transfer from 
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Anglo American of my seven years’ pensionable service and, in addition, to take into 

account my five year’s service with AECI from September 1969 until July 1974.”  

 

I should be glad to receive your comments on this matter of my interpretation of my letter of 

appointment. 

 

9. In response to this Mr Greef replied on the same day on the following terms: 

 
Thank you for your memo dated 8 July 1988 on the above subject. 

 

Following our meeting this morning (8.7.1988), I confirm your discussion on the interpretation of a 

section of your letter of appointment. 

 

The third paragraph on page two referred to the fact that “your previous AECI service and your Anglo 

American Corporation service will be taken into account”. 

 

This meant “for long service award purposes” and not for pension purposes as you thought. 

 

It is unfortunate that this paragraph followed the one which referred to your Pension transfer. 

 

Please accept my apologies for this apparent ambiguity, and my thanks for accepting my 

explanation. 

 

10. The complainant responded to this in a memorandum dated 15 July 1988 addressed 

to Mr Greef as follows: 

 
Thank you for your memorandum dated the 8th July, 1988 on the above topic. 

 

As you stated in this memorandum, the intent had been to indicate that my previous AECI service 

would be considered for “long service award purposes” only. 

 

My letter of appointment did not say this and I maintain that, in the context of my previous 

discussions with Mr Cleminson and the juxtaposition of the relevant paragraphs of my letter of 

appointment, my interpretation was the valid one to assume.  As I mentioned to you, this 

interpretation significantly guided my decision towards the acceptance of Mr Gassauer’s offer. 
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The last paragraph of your memorandum refers to “this apparent ambiguity”, but I cannot accept that 

there was any ambiguity to be found in the words and phrases of my letter of appointment. 

 

11. It seems that nothing more of significance transpired in relation to recognizing the 

complainant’s previous AECI service until his early retirement in 1998, some ten years 

later. 

 

12. During 1992 there was a further disagreement concerning the transfer of pensionable 

service from the Anglo American Corporation pension fund to the AECI pension fund.  

This appears to have been satisfactorily resolved during 1992.   

 

13. When it became apparent to the complainant that as a consequence of corporate 

restructuring in 1998 he was possibly in line for retrenchment or early retirement, the 

complainant wrote to the secretary of the pension fund querying his member benefit 

statement dated 21 May 1998.  The contents of this letter reads: 

 
I received yesterday my member benefit statement dated the 31st May, 1998. 

 

The date of the 1st May 1981 on this statement is the date on which I joined the Anglo American 

Corporation Pension Fund.  I was transferred from Anglo American to AECI on the 1st May 1988. 

 

I maintain that my letter of appointment from AECI, dated the 26th April 1988, undertook to take into 

account my previous service with AECI from September 1969 to July 1974 for pension purposes.  

Shortly after my appointment, quite by chance, I learned from our personnel department that this 

recognition of previous service was to be for long-service award only and not for pension purposes.  I 

disagreed with this interpretation and replied formally on the 15h July 1988 to this effect.  Doubtless, 

you have copies of the correspondence in your files. 

 

I have had no reply to this memorandum and I maintain that my interpretation remains the correct 

one. 

 

I should be grateful to receive your comments. 
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14. The secretary of the fund replied to the complainant in a letter dated 30 June 1998 

stating: 

 
The fact that you were paid out by the Fund for the abovementioned period would render the service 

cancelled for purposes of pensionable service.  If however you maintain that your interpretations at 

time at your re-employment was correct (sic) and you could in turn negotiate with your Employer the 

payment at the actuarial value at the outstanding service (sic), to the Fund, the Fund can in turn re-

instate the mentioned service. 

 

15. This was the first time that there had been any communication between the 

complainant and the fund concerning the question of his previous service at AECI.   

 

16. Subsequent to this correspondence, the complainant discussed the matter with the 

employer’s personnel manager, Mr Peter Wulff. 

 

17. In a memorandum dated 20 July 1998 addressed to the complainant, Mr Wulff sets out 

the complainant’s position quite clearly.  He stated: 

 
On reviewing the documents, I am of the view that the issue had been dealt with from the Company’s 

perspective as per correspondence dated 8 July 1988 from the then Personnel Manager, Mr L Greef. 

 

Nevertheless, whilst I acknowledge that the statement in our letter of offer to you dated 26 April 1988 

dealing with the “taking into account of previous service” was incomplete and therefore potentially 

ambiguous, we have no precedent for buying back previous service as anticipated by you.  In 

support of this you acknowledge that you were informed verbally by Mr Cleminson that “such an 

arrangement was not possible” and that you had this knowledge prior to receiving the letter of offer.  

Furthermore, the fact that you were paid out by the Pension Fund for your previous AECI service at 

the time you terminated your service, renders that service cancelled for the purposes of pensionable 

service. 

 

I also wish to place on record that, notwithstanding the reasons given by you, I find it unacceptable 

that you raise this issue again at this time after having left it dormant for ten years since your last 
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correspondence with Mr Greef.  In light of this I wish to confirm that the Company has made its 

position clear in that your previous AECI service will not be recognized as pensionable service. 

 

18. A few days later, 28 July 1998, Mr Wulff addressed a letter to Mr van der Walt of the 

pension fund in which he reiterates the employer’s position, but indicates that the 

employer would have no objection in principle to a purchase of back service, provided 

this had no financial implication for the employer.  The e-mail reads as follows: 

 
I refer to correspondence copied to you dated 20 July 1998 between myself and Mr AD Milne 

wherein we stated that the Company would not recognize Mr Milne’s previous AECI service as 

pensionable service as this service was cancelled when he resigned from AECI on 31 July 1974.  I 

have had a subsequent discussion with Mr Milne and confirmed that we will only recognize this 

previous service for long service award purposes and not in terms of calculations for pension, 

retrenchment or for any other reason.  He has informed me that he is prepared to buy back that 

previous service at this own cost (subject to his being prepared to pay the value as determined by 

yourselves).  He asked if the Company would have any objection to this option.  I informed him that 

in “principle” I could see no reason to object provided that there were no costs nor any other 

implications now or in the future for AECI Engineering (Pty) Ltd, and provided the Pension Fund had 

mechanisms to deal with this in terms of its rules.  I also asked him to liaise directly with you on this 

issue and to keep me informed as to what transpires.  Please would you confirm that from an AECI 

Engineering (Pty) Ltd perspective we will not incur any costs now or in the future should the Pension 

Fund agree to his buying back the previous service which was from 1/9/69 to 31/7/74 and advise as 

to any implications there are for us that I may not have foreseen. 

 

NB:  We still maintain that there was no intention by the Company to recognize previous service 

when the offer of employment was made to Mr Milne nor are we (AECI Engineering (Pty) Ltd) 

requesting the Pension Fund to make special provisions outside of its rules to accommodate Mr 

Milne’s request. 

 

19. On 29 July 1998, Mr Gassauer, then the managing director of AECI Engineering (Pty) 

Ltd addressed a letter to the complainant outlining the position after taking further 

advice and making an offer regarding the purchase of previous AECI pensionable 

service: 
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Further to our previous correspondence and discussions on the purchasing of your previous AECI 

service for pension purposes, we have had the following advice from AECI Pension Fund regarding 

the implications for AECI Engineering: 

 

- The Pension Fund would have no problem if you want to purchase the previous AECI Service 

at the actuarial value to be determined by the fund actuary. 

- Should you retire in the normal course of events such additional service would have no 

implications for AECI Engineering (Pty) Ltd. 

- If, however, you should retire early on a Company initiated basis (eg retrenchment or 

redundancy), the cost to AECI Engineering (Pty) Ltd would be higher as your pension would 

be increased due to the additional pensionable service purchased. 

 

Given this information, we hereby advise that should you ultimately purchase your previous AECI 

service, the following will apply. 

 

- The cost of the purchase of the previous service will be entirely for your own account. 

 

- In the event of your retirement being initiated early by the Company, either any additional cost 

due to the additional service being purchased will be for your own account or, alternatively, 

your pension benefit will be reduced accordingly. 

 

- This previous service will not be recognized by AECI Engineering (Pty) Ltd for any purpose 

whatsoever other than for long service awards. 

 

20. In the negotiations and discussions which followed, it became apparent to the 

complainant that it would have been possible in 1988 for the fund to have credited him 

with past service in respect of his previous AECI employment.  This was contrary to 

the advice which he had received at that time.  This is reflected in a memorandum 

addressed to Mr Wulff dated 6 August 1998 which reads: 

 
I visited Woodlands yesterday morning for a discussion with Mr Louis van der Walt of the AECI 

Pension Fund. 

 

I asked Mr van der Walt to let me know what the current actuarial buy-back value is for my previous 
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service from 1969 to 1974. 

 

Mr van der Walt told me that there was no apparent reason why I could not have repurchased this 

service in 1988 when I was transferred to AECI from Anglo American. 

 

This is contrary to what I was told by Personnel Department at the time. 

 

I have also asked Mr van der Walt to inform me what the actuarial value would have been on the 1st 

May 1998. 

 

I acknowledge receipt of Mr Gassauer’s letter dated the 29th July 1998.  I would prefer delaying my 

return of this letter to you until I have received the information I requested from Mr van der Walt. 

 

21. On 24 August 1998, the complainant received a letter advising him of his retrenchment 

with effect from 31 August 1998.   

 

22. On the following day, 25 August 1998 the complainant addressed another letter to Mr 

Wulff in which he sets out what is essentially his cause of action.  The relevant portion 

of this letter reads: 

 
You will recall that during the negotiations preceding my transfer from Anglo American Corporation, I 

specifically enquired whether there could be an arrangement in terms of which my previous AECI 

service could be considered in the calculation of ultimate pension benefits. The verbal answer I 

received from AED’s Personnel Department, via Mr Cleminson, was that such a “buy-back” was not 

feasible in terms of the AECI rules. 

 

I subsequently discovered last month that this answer was incorrect and Mr van der Walt told me this 

month that apparently there was no reason why my previous service could not have been 

repurchased in May 1998 by payment of the then actuarial value.  I cannot fathom why AED’s 

Personnel Department should have given the response which it did when a telephone call to the 

AECI Pension Fund would have revealed that an arrangement was possible. 

 

As a result of this incorrect information, I have been financially disadvantaged in as much as it would 

now cost approximately a quarter of a million rand to purchase the previous service which in 1998 I 
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believe would have cost about seventy thousand rand.  It is this latter figure which I wish Mr. van der 

Walt to confirm. 

 

Because of this inexplicable error on the part of AECI Engineering Department, I would like to be 

restored to the position which existed in May 1988.  I am willing to pay the actuarial value of May 

1988 in return for the restoration of my previous service with all its associated privileges.  AECI 

Engineering should be prepared to pay the balance in acceptance of its culpability for the incorrect 

information given to me in April 1988. 

 

23. Subsequent correspondence between the parties did not resolve the matter and the 

employer stood by its earlier position.  Two important relevant facts emerged from the 

subsequent correspondence. Firstly, that it was indeed possible for the pension fund to 

have allowed the complainant to purchase past service in respect of the previous AECI 

service in terms of the rules of the fund.  The applicable rule is rule 50(b) which clearly 

gives the trustees a discretion in this regard.  The rule reads as follows: 

 
If an amount is paid to the Fund in respect of a Member, the Trustees may permit a period before the 

date on which he became a Member to be reckoned as Pensionable Service on terms determined by 

the Trustees after consulting the Actuary. 

 

24. The post retrenchment correspondence also deals with the question of cost in 

purchasing such past service. In a letter dated 9 September 1998 addressed to the 

AECI pension fund, Ginsburg Malan and Carsons, the fund’s actuaries set out the 

cost.  Based on the information provided, the cost for purchasing four years and 

eleven months of pensionable service would have been R282,999 at 31 August 1998. 

The cost to have purchased the same amount of service on 1 May 1988 would have 

been R63,941.  The actuary does not furnish the present value of the 1988 cost.  

However, it should be noted that the financial repercussions of the matter go beyond 

any difference in the cost of the past service, and impact not only on the pension 

benefit payable, but also the ex gratia payment flowing from the retrenchment. The 

complainant estimates his financial disadvantage to be between R236,000 and 

R247,000.  Insufficient evidence has been furnished in support of this claim.  However, 
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for reasons which shall become apparent it is unnecessary to canvass the precise 

quantum of the alleged loss. 

 

25. While the complainant’s grievance is more than apparent, as can be expected from a 

complainant lacking legal representation, his cause of action is not formulated with 

legal precision.  Moreover, since the employer has raised two preliminary points 

dealing with jurisdiction and prescription, it is necessary to examine the complainant’s 

cause of action with some care.  The starting point is to have regard to the definition of 

a complaint in section 1 of the Pension Funds act of 1956.  This provides: 

 
“complaint” means a complaint of a complainant relating to the administration of a fund, the 

investment of its funds or the interpretation and application of its rules, and alleging 

 

(a) that a decision of the fund or any person purportedly taken in terms of the rules was 

in excess of the powers of that fund or person, or an improper exercise of its powers; 

(b) that the complainant has sustained or may sustain prejudice in consequence of the 

maladministration of the fund by the fund or any person, whether by act or omission; 

(c) that a dispute of fact or law has arisen in relation to a fund between the fund or any 

person and the complainant; or 

(d) that an employer who participates in a fund has not fulfilled its duties in terms of the 

rules of the fund; 

 

but shall not include a complaint which does not relate to a specific complainant; 

 

 

26. On the assumption that the complainant’s complaint relates to the application of rule 

50(b), before I can assume jurisdiction it is necessary for the complainant to allege one 

of the causes of action in paragraph (a) – (d).  The employer and the fund maintain that 

the complaint in essence alleges that the employer has not properly exercised its 

powers and that it has not fulfilled its duties in terms of the rules of the fund.  In this 

regard it refers to rule 50(b) which imposes no duties on the employer.  No reference is 

made in rule 50(b) to the employer nor does the rule allow or impose on the employer 
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any duty to consider the implications of the rule and the circumstances where the 

employer negotiates or enters into an agreement with a prospective employee.   

 

27. In reply, the complainant bravely attempts to advance argument on the question of 

jurisdiction, without in my respectful opinion achieving much success.  Nevertheless, it 

does not follow that I lack jurisdiction.  It seems to me that while there can be no 

allegation of an improper exercise of powers, maladministration or an employer 

dereliction of duties in terms of the rules of the fund, (thus excluding the causes of 

action in paragraphs (a), (b) and (d)), there does exist a dispute of law which has arisen 

in relation to the AECI pension fund between the employer and the complainant, and 

thus, I am satisfied that the complainant’s cause of action falls within the definition of a 

complaint.   

 

28. Although the complainant appears to have formulated his claim as being one based 

upon the employer’s liability for a negligent misstatement causing him loss, the dispute 

of law could also possibly relate to a breach of the contract between the complainant 

and the employer.  Indeed, there may be a concurrence of actions.  Because neither 

the fund nor the employer were legally represented in these proceedings, when dealing 

with the merits they have not addressed themselves to these possibilities.  However, 

because they have raised a plea of prescription, it is necessary to look more closely at 

each of these possible causes of action. 

 

29. Turning first to the contract of employment.  The correspondence between the 

complainant and the personnel department of the employer suggest that the 

complainant considered the employer to be in breach of its express undertaking to take 

steps to ensure that his previous employment was recognized by the fund for pension 

purposes.  Alternatively, there is some suggestion, if not quite an allegation, that the 

employer by failing to pass on the correct information concerning the rules of the fund 

was in breach of its implied duty of trust and confidence, or the principle of good faith.  

We shall look at each of these in turn. 
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30. The letter of appointment dated 26 April 1988 explicitly provides that the complainant 

would be entitled to transfer his Anglo American Corporation pension to the AECI 

Pension Fund, subject to the approval of the AECI Pension Fund trustees.  Then in a 

separate paragraph the letter states that the complainant’s previous AECI service and 

his Anglo American Corporation service would be taken into account.  But the purpose 

of taking such service into account is not expressly stated. 

 

31. For what it is worth, I am inclined to accept the employer’s subsequent interpretation in 

its memorandum of 8 July 1988 in which it interpreted the term to mean for the 

purposes of long services award and not for pension purposes.  The term dealing with 

the pension is set out in the immediately preceding paragraph and is expressly stated 

as being subject to the approval of the trustees.  Had the intention been to include the 

previous AECI service for pension purposes, that too would have required the approval 

of the pension fund trustees.  Yet, the reference to the previous AECI service is not 

subjected to trustee approval, and thus one must assume that the intention was to give 

recognition to that service exclusively for purposes between the employer and the 

complainant and not as between the fund and the complainant.  If the latter had been 

intended, then surely as with the Anglo American pensionable service, any concession 

in that regard would have been explicitly subject to the approval of the pension fund 

trustees as would have been required in terms of rule 50(b). 

 

32. Even if I am mistaken in my interpretation of the express terms of the contract, I am in 

agreement with the respondents that any cause of action in relation to this aspect has 

long since prescribed.  Section 30I of the Pension Funds Act provides that the 

Adjudicator shall not investigate a complaint if the act of omission to which is relates 

occurred more than three years before the date on which the complaint was received in 

writing.  The alleged breach of contract possibly involved here occurred in May 1988 or 

possibly in July 1988 when the employer advised the complainant that its interpretation 

of the terms was meant to recognize the previous service for long service purposes 



 Page 16 
 

only and not for pension purposes.  Hence, any claim that the complainant might have 

in this regard prescribed in July 1991.  No good cause has been shown to extend this 

period, particularly in view of the fact that the complainant was fully aware of the issues 

at stake, but nevertheless failed to pursue the matter through the internal dispute 

resolution procedures of the employer or in the industrial court.   

 

33. The next question is whether the employer is in breach of any implied term of the 

contract of employment in relation to pension benefits.  Accepting that  the employer did 

not consider itself to be bound in terms of the express terms of the contract to facilitate 

an application to the pension fund for past service, was there any duty on the employer 

to check the rules and to advise the complainant of his right in terms of rule 50(b) to 

make application to the trustees for this previous period of service to be reckoned as 

pensionable service?  And was the failure to so advise in breach of the employer’s 

implied duty of trust and confidence derived from the principle of good faith dealing 

intrinsic to all employment contracts?  

 

34. This area of the law remains relatively undeveloped in South Africa.  The matter has 

been given some consideration in relation to pension rights in the United Kingdom.  In 

the University of Nottingham v Eyett [1999] PLR 17, a case involving the review of a 

determination of the Pensions Ombudsman, the Ombudsman had held that the 

University as an employer had a contractual duty to alert the complainant to the fact 

that if he elected to retire a month later he would be entitled to an enhanced pension.  

On appeal the Ombudsman attempted to support his decision on the basis that a 

contractual duty stemmed from the employer’s implied duty of trust and confidence.  

While the High Court was prepared to recognize that the duty could in certain 

circumstances require the furnishing of advice concerning the benefits under the rules, 

it sought to constrain the ambit of such a right.  Hart J stated the position as follows: 

 
In the final analysis the question for determination comes down to this:  does the implied term include 

a positive obligation on the employer to warn an employee who is proposing to exercise important 
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rights in connection with his contract of employment that the way in which  he is proposing to exercise 

them may not be financially the most advantageous way in the particular circumstances?  Expressed 

in those terms, it can be seen that the recognition of such a duty has potentially far reaching 

consequences for the employment relationship.  A degree of caution is therefore required. 

 

In my judgement, a proper caution requires the court to examine how such a positive obligation would 

cohere with other default obligations implied by law in the employment context.  The answer is “Not 

well”.  In the specific areas of giving advice to employees in connection with their pension rights, the 

furthest the courts have gone in recognizing such a default obligation appears to have been in Scally 

itself, where the term implied was a duty to take reasonable steps to bring the existence of a valuable 

right to the attention of the employee and where the conditions necessary  for the implication of the 

term were said by Lord Bridge at [1992] 1 AC 307 to be the following: 

 

“(1) the terms of the contract of employment have not been negotiated with the individual 

employee but result from negotiation with a representative body or are otherwise 

incorporated by reference; 

 

(2) a particular term of the contract makes available to the employee a valuable right 

contingent upon action being taken by  him to avail himself of its benefit; 

 

(3) the employee cannot, in all the circumstances, reasonably be expected to be aware of 

the term unless it is drawn to his attention.” 

 

35. From the above, it is clear that an employer can be expected to take reasonable steps 

to bring the existence of an available right to the attention of the employee, but this 

depends on the existence of certain necessary conditions for the implication of the term 

into the contract.   

 

36. The most important requirement for implication of the term is that the terms of the 

contract of employment should not have been negotiated with the individual employee, 

but should result from negotiations with a representative body or otherwise incorporated 

by reference.  This is not the case in the present instance.  The complainant was a 

senior employee who evidently negotiated the terms of his contract, and during which 

reference was made to the pension fund rules. Yet he appears not to have appraised 
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himself of these rules during the negotiations or subsequently when the dispute arose.  

Accordingly, I am disinclined to imply a term into the contract between the complainant 

and the employer imposing the duty on the employer to take reasonable steps to bring 

the existence of the right to purchase back service to the attention of the complainant.  

The conditions necessary for the implication of such a term are simply not present in 

the circumstances.   

 

37. Besides the fact that he negotiated the terms of his contract of employment as a 

relatively equal party, the complainant could reasonably have been expected to be 

aware of the rules of the pension fund, despite the fact that the specific rule was not 

drawn to his attention.  His memorandum of 8 July 1998 makes it clear that he was 

aware of the existence of the pension fund rules.  He states that after Mr Cleminson 

phoned him to say that the buy-back was not feasible in terms of the rules, he simply 

accepted this and dismissed the matter from his mind.  A reasonable person in the 

position of the complainant would have checked the rules before dismissing the matter 

from his mind.  Accordingly, in the absence of an implied term requiring the employer to 

bring the existence of rule 50(b) to the complainant’s attention, the employer cannot be 

said to be in breach of contract. 

 

38. The complainant’s best hope it would seem therefore lies in delict.  From the evidence 

available, it appears that Mr Cleminson in recruiting the complainant made a  

misstatement that it was not feasible in terms of the pension fund rules for the 

complainant to purchase pensionable service in respect of his previous service.  Mr 

Cleminson was authorized to act on behalf of the employer and provided all the 

elements of delict are proved the employer could be held vicariously liable.  

 

39. Thus, the true cause of action is an alleged negligent misstatement by the employer 

causing the complainant pure economic loss.  The right to sue in delict for damages for 

a negligent statement causing pure economic loss was recognized in our law in 

Administrateur, Natal v Trust Bank van Africa Bpk 1979 (3) SA 824 (A).   
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40. The complainant’s allegation is that Mr Cleminson negligently misstated the position to 

him in circumstances in which the employer owed him a duty of care.  Moreover, this 

cause of action may not have prescribed.  The documentary evidence supplied 

confirms that the complainant was unaware of the misstatement until he met with Mr 

van der Walt during August 1998. Section 30I of the Act provides that if the complainant 

was unaware of the occurrence of the act of omission, the period of three years runs 

from the date on which he became aware or ought reasonably to have become aware 

of such an occurrence, whichever is first.  Although, an argument could be made out 

that the complainant ought reasonably to have been aware that the statement of the 

employer was a misstatement prior to August 1998, for the purposes of further 

argument I am prepared to accept that prescription did not commence to run until 

August 1998.  

 

41. The fact that Mr Cleminson made a misstatement (in the sense of a false or incorrect 

statement) is not contested by the employer  and thus can be assumed to be common 

cause.  Before the complainant can succeed, however, he is obliged to show that the 

misstatement made by Mr Cleminson was made both wrongfully and negligently and 

further that the wrongful negligent misstatement caused him loss. 

 

42. I am satisfied that the misstatement of the rules was in fact negligent.  A reasonable 

employer in the position of Mr Cleminson would have seen the possibility of harm being 

occasioned to the complainant by the furnishing of incorrect advice and would have 

taken steps to guard against that possibility by consulting the rules in question.  This Mr 

Cleminson failed to do.  Accordingly, the misstatement can be categorized as negligent. 

 

43. I would also tend to view the misstatement as being wrongful.  When an employer is 

inducing an employee into employment, it can reasonably expect that the employee 

shall place reliance on its statements and thus has a duty to take care that such 

statements are accurate and correct.  Our courts in the past have been loathe to extend 
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liability for pure economic loss caused by negligent misstatement.  Generally the courts 

have sought to limit liability on grounds of public policy based on concern about 

runaway liability favouring indeterminate classes of plaintiffs. Such concerns do not 

apply in this instance.  The loss is finite and the complainant is the only party who has 

suffered loss in that only he relied on the negligent misstatement.  Hence the social 

consequences of the imposition of liability are restricted.  Moreover the imposition of a 

duty in this instance is justified taking into account the ease with which the employer 

could have foreseen the loss and taken measures to avert it. Accordingly, I am 

prepared to find that in the circumstances of this case the employer owed a duty of care 

to the complainant which it breached resulting in the negligent misstatement being 

wrongful.   

 

44. Were these the only requirements then the complainant could have possibly succeeded 

in his action.  But, more is required and while I have considerable sympathy for the 

complainant and appreciate his sense of outrage at the carelessness of the employer, 

such alone is insufficient to ground liability.  It remains to ask whether the conduct of 

the employer caused the loss, in the sense of materially contributing to it.  First of all, 

the complainant would have to go somewhat further in proving the loss which he 

alleges, but assuming that such loss has occurred, the central question for 

determination is whether or not the requirement of causation has been met.  In my 

view, the principal cause of any loss has been the complainant’s own failure to consult 

the rules.  As I have already explained, it is evident that the complainant was well 

aware of the existence of the rules, but he neglected to consult them or to take other 

advice.  This failure, besides being a form of contributory negligence, to my mind 

undermines the causal link between the employer’s misstatement and any damages 

suffered.  The employer’s misstatement was not the sine qua non of the loss.  Even if it 

were, the complainant’s failure to consult the rules or to seek advice in response to the 

employer’s advice was an intervening omission, in the sense of a nova causa 

interveniens.  Consequently, there is not an adequate or sufficiently close connection 

between the misstatement of the employer and any harm which the complainant has 
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suffered.  In the normal course of events the reasonable employee in the senior 

position of the complainant would have consulted the rules to verify the employer’s 

advice in that regard.  In my judgement, therefore, the facts and circumstances of this 

matter do not justify me holding that the employer has incurred any delictual liability. 

 

45. Moreover, sight should not be lost of the fact that the right of which the complainant 

was misinformed was his right to apply to the fund to be considered for additional 

pensionable service. He had no right to additional pensionable service, he merely had a 

right to be considered for it by the fund.  This too was an intervening factor which 

though remaining ultimately of a speculative nature may have operated to undermine 

the causal link between the misstatement and any alleged loss. 

 

46. For the reasons I have given, the complaint is dismissed. 

 

 

Dated at CAPE TOWN this 7th day of June 2000. 

 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 


